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In 1997, pursuant to a negotiated plea agreement, the Defendant pled guilty to possession of more
than seventy pounds of marijuanawith theintent to sell, aClassB felony, and received atwelve-year
sentence as a Range Il multiple offender, to be served in the Tennessee Department of Correction.
OnMarch 3, 2000, the Defendant filed amotionto correct anillegal sentence, alegingthat he should
have been sentencedasaRange| standard offender rather than aRange || multiple offender because
two prior Pennsylvania convictions that were the basis for his Range Il sentencing wee
misdemeanors rather than felonies. Following a hearing on the Defendant’ s motion, thetrial court
dismissed the motion, finding that “the Defendant may plead outside the range’ and that the
Defendant had sufficient qualifying felonies. Finding no error by the trial court, we affirm the
judgment of thetrial court dismissing the Defendant’ s motion.

Tenn. R. App. P. 3 Appeal as of Right; Judgment of the Criminal Court Affirmed

RoBeERT W. WEDEMEYER, J., delivered the opinion of the court, in which GArRY R. WADE, P.J., and
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OPINION

On July 30, 1997, the Defendant entered a “best interest” guilty plea to one count of
possessing more than seventy pounds of marijuana with intent to sell, a Class B felony. Pursuant
tothe negotiated pleaagreement, the Defendant was sentenced to twelveyearsasaRange || multiple
offender, which isthe minimum Range || sentencefor aClass B fdony. Tenn. Code Ann. § 40-35-



112(b)(2). Thetranscript of the pleaproceedingsindicatesthat the Defendant fully understood every
aspect of his pleaand that he was competently represented by counsel when the plea was entered.

On March 3, 2000, the Defendant filed a pro se “MOTION TO CORRECT ILLEGAL
SENTENCE,” in which he alleged that “the [Defendant] was informed by his attorney that the
[Defendant] had sufficient prior felonies to make him aRange Il offender based upon convictions
in Pennsylvania. However, those convictions were misdemeanors.” The trial court appointed
counsel for the Defendant, the Stateresponded to the Defendant’ s motion with a motionto dismiss
the Defendant’s motion, and the entire matter was heard by the trial court and taken under
advisement on September 28, 2000. On October 3, 2000, thetrial court entered an order that stated
asfollows:

[Defendant] has filed a Petition complaining of the imposition of an illegal
sentence on July 30, 1997. Thisis not a Post Conviction Petition because of its

terms. If considered assuch itistime barred pursuant to Tennessee Code Annotated

40-30-202. If considered under Rule 35, it is also time barred.

If considered as a Petition for Habeas Corpus, it does not conform to

Tennessee Code Annotated 29-21-101, et. seq., andif that isignored, the[ D] efendant

may plead outside the range, State v. Mahler, 735 S.wW2d 226. If that isignored, the

[Defendant] had sufficient qualifying felonies.

The Petition is DISMISSED.
From said order, the Defendant has appealed to this Court.

ANALYSIS

Initial ly, we note that Rule 3(b) of the Tennessee Rules of Appellate Procedure does not
permit adirect appeal of atrial court’ sdismissal of amotion to correct anillegal sentence. Although
the Defendant failed to proceed by means of a petition for habeas corpus relief, the denial of which
couldbedirectly appeal ed to this Court, we do not believethat the Defendant’ sfailureto seek habeas
corpus relief would necessarily deprive him of appellate review.

It is well settled that a trial court may correct an illegal sentence at any time. State v.
Burkhart, 566 SW.2d 871, 873 (Tenn. 1978). A defendant may pursue appellate review from the
denial of amotion to correct an illegal sentence through the common law writ of certiorari. State
v. Donald Ree Jones, No. M2000-00381-CCA-R3-CD, 2000 WL 150012, at * 3 (Tenn. Crim. App.,
Nashville, Oct. 13,2000). Thecommon law writ of certiorari isnow codified: “ Thewrit of certiorari
may begranted. .. inall caseswhereaninferior tribunal . . . hasexceeded thejurisdiction conferred,
or isactingil legally, when, i nthejudgment of the court, thereisno other plain, speedy, or adequate
remedy.” Tenn. Code Ann. § 27-8-101.

In this case, we believe that it isin the interest of justice and judicial economy to consider
thisappeal asapetition for writ of certiorari and to deal with the petitionon itsmerits. That having
been said, we have concluded tha the petition is without merit.



Therecord does not contain atranscript of the hearing of the Defendant’ smotion by thetrial
court on September 28, 2000. It isthe Defendant’ s duty to prepare an adequate record in order to
allow meaningful review on appeal. Tenn. R. App. P. 24(b); State v. Bunch, 646 S.W.2d 158, 160
(Tenn. 1983); State v. Roberts 755 SW.2d 833, 836 (Tenn. Crim. App. 1988). In the absence of
an adeguate record, this Court must presume that the trial court’s ruling was supported by the
evidence. Statev. Bibbs, 806 S.W.2d 786, 790 (Tenn. Crim. App. 1991).

Thetrial court correctly held that “the Defendant may plead outsidethe range.” A sentence
isnot illegal when the Defendant expressly agrees to a particular offender classification and when
the sentence impased is clearly within the statutory limits fixed for the offense of conviction. See
Statev. Mahler, 735 SW.2d 226, 228 (Tenn. 1987); McConnell v. State, 12 S\W.3d 795, 798 (Tenn.
2000). Thus, a defendant can agree as part of a plea agreement to be sentenced as a Range |1
offender, although meeting the cri teriafor Rangel, if the sentenceimposed iswithin statutory limits
fixed for the offense For the Class B felony to which he pled, the Defendant was sentenced to the
maximum number of yearsfor a Range | offender and the minimum number of years for aRangell
offender. See Tenn. Code Ann. § 40-35-112(a)(2), (b)(2).

Wealso note, asargued by the Stateinitsbrief, that the appellaterecord in this case does not
contain a copy of the judgment being challenged, the written plea agreement, or any evidence
regarding the Defendant’ scompl ete cri mind history. Thetrial court determined that the Defendant
had “sufficient qualifying felonies.” We will not disturb that finding.

Accordingly, we AFFIRM the judgment of the trial court.

ROBERT W. WEDEMEY ER, JUDGE



